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In the Matter of Claim No. CL 05-18 for Compensation )
under Measure 37 submitted by Jeanne Sherer )

BEFORE THE BOARD OF COUNTY COMMISSIONERS
FOR COLUMBIA COUNTY, OREGON

OrderNo. T5-2005

WHEREAS, on May 3I,2005, Columbia County received a claim under Measure 37 and
Order No. 84-2004 from Jeanne Sherer related to a 47.33 acre parcel located at 33598 Pittsburg
Road, St. Helens, Oregon, having Tax Account Number 4201 -000-00500 as described in Book 167,
Page 686 of the Columbia County Deed Records; and

WHEREAS, according to the information presented with the Claim, Jeanne Sherer has
continuously owned an interest in the property since 1967, and is currently the sole fee owner of the
property; and

WHEREAS, in 1967 Columbia County did not regulate minimum lot sizes for the division
of forest land in the St. Helens area; and

WHEREAS, the subject parcel is currently zoned Forest Agriculture (FA-l9) pursuant to the
Columbia County Comprehensive Plan; and

WHEREAS, pursuant to Columbia County Zoning Ordinance (CCZO), Section 407.l,the
minimum lot or parcel size for new land divisions in the FA-19 zone is 19 acres; and

WHEREAS, Jeanne Sherer claims that the minimum lot size requirement for new land
divisions has restricted the use of the property and has reduced the value of the property by
$2,700,000.00; and

WHEREAS, Jeanne B. Sherer desires to partition the property into 2 acre parcels; and

WHEREAS, pursuantto Measure 37, inlieuofcompensationtheBoardmayoptto not apply
(hereinafter referred to as "waive" or "waiver") any land use regulation that restricts the use of the
Claimants' property and reduces the fair market value of the property to allow a use which was
allowed at the time the Claimant acquired the property;

NOW, THEREFORE, it is hereby ordered as follows:

1 The Board of County Commissioners adopts the findings of fact set forth in the Staff Report
for Claim Number CL 05-18, dated September 20, 2005, which is attached hereto as
Attachment l, and is incorporated herein by this reference.

In lieu of compensation, the County waives CCZO 407 .l to the extent necessary to allow the
Claimants to partition the property into 2 acre parcels.
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3. This waiver is subject to the following limitations:

This waiver does not affect any land use regulations of the State of Oregon. If the
use allowed herein remains prohibited by a State of Oregon land use regulation, the
County will not approve an application for land division, other required land use
permits or building permits for development of the property until the State has
modified, amended or agreed not to apply any prohibitive regulation, or the
prohibitive regulations are otherwise deemed not to apply pursuant to the provisions
ofMeasure 37 . On October 15,2005, the Marion County Circuit Court declared
that Ballot Measure 37 is unconstitutional, making State waivers invalid. The
Counfy cannot authorize development that would be contrary to State law.

In approving this waiver, the County is relying on the accuracy, veracity, and
completeness of information provided by the Claimant. If it is later determined that
Claimant is not entitled to relief under Measure 37 due to the presentation of
inaccurate information, or the omission of relevant information, the Connty may
revoke this waiver. If it is later determined that Claimant is not entitled to relief
under Measure 37 by a court of competent jurisdiction, this waiver shall be
automatically revoked.

Except as expressly waived herein, Claimant is required to meet all local laws, rules
and regulations, including but not limited to laws, rules and regulations related to
subdivision and partitioning, dwellings in the forest zone, and the building code.

This waiver is personal to the Claimant, does not run with the land, and is not
transferable except as may otherwise be required by law.

By developing the parcel in reliance on this waiver, Claimant does so at her own risk
and expense. The County makes no representations about the legal effect of this
waiver onthe sale of lots resulting from any land division, onthe rights offuture land
owners, or on any other person or property of any sort. By accepting this waiver, and
developing the property in reliance thereof, Claimant agrees to indemniff and hold
the County harmless from and against any claims arising out of the division of
property, the sale or development thereof, or any other claim arising from or related
to this waiver.
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4. This Order shall be recorded in the Columbia County Deed Records, referencing the legal
description which is attached hereto as Attachment}, and is incorporated herein by this
reference, without cost.

Dated this qil[ day of 2005

BOARD OF SIONERS
FOR

Approved as to form By

By: 6na1r,
Assistant County Counsel

By:

B
Bernhard,

After recording please return to:
Board of County Commissioners
230 Strand, Room 331
St. Helens, Oregon 97051
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DATE:

FILE NUMBER:

CLAIMANT/OWNER:

ATTACHMENT 1

cot_ TY
LAND DEVELOPMENT SERVICES

Measure 37 Glaim

Staff Report

September 20,2005

cL 05-18

Jeanne B. Sherer
P.O. Box 773
St. Helens, Oregon 97051-0773

SUBJECT PROPERTY



PROPERTY LOCATION:

TA)( AGCOUNT NUMBER:

ZONING:

SIZE:

REQUEST:

CLAIM RECEIVED: O5I31IO4

33598 Pittsburg Road
St. Helens, Oregon 97051-0773

4201-000-00500

Forest Agriculture (FA-1 9)

47.33

To subdivide the 47.33 acres in 2.0 acre parcels.

180 DAY DEADLINE= 11127105

I. BACKGROUND:

Jeanne B. Sherer, filed a claim under Measure 37 on May 31, 2005. The amount of the claim is based

upon a market analysis which was submitted with the claim alleging a $2,700,000.000 loss in fair market
value due to Section 4O7.1of the Columbia County Zoning Ordinance (CCZO). Justification for this
alleged loss of value will be reviewed below. Currently, there is an existing single-family dwelling on this
subject parcel, addressed at 33598 Pittsburg Road. The Claimants' intention is to partition the property
into 2.0 acre parcels for residential development.

II. CRITERIA FOR REVIEW WITH STI\FF FINDINGS:

MEASURE 37

' (1) lf a public entity enacts or enforces a new land use regulation or enforces a land use
' regulation enacted prior to the effective date of this amendment that restricts the use of private

real property or any interest therein and has the effect of reducing the fair market value of the
property, or any interest therein, then the owner of the property shall be paid iust compensation.

(2) Just compensation shall be equal to the reduction in the fair market value of the affected
property interest resulting from enactment or enforcement of the land use regulation as of the
date the owner makes written demand for compensation under this act.

A. PROPERTY OWNER AND OWNERSHIP INTERESTS:
1. Current Ownership: Claimant submitted a title report issued by TicorTitle, Inc. on

February 17,2005 for the subject property identified by Tax Acct. No. 4201-000-00500,
with legal description attached.
Vested ln: Jeanne B. Sherer. an estate in fee simple
Subject to: Taxes for the fiscal year of 2004-2005; assessment and tax roll disclosure
that the property is assessed as Forest Land. lf disqualified, an additional tax may be

levied; the rights of the public for public roads, street, and easements to access property;

a waiver of right of remonstrance; and a Trust Deed given to secure indebtedness.
No other property interests are listed.
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Date of Acquisition: The Claimant, Jeanne B. Sherer, and her husband, Jack D. Sherer,
acquired an interest in the property from George H. & Betty Harris, and from Gerald B. &
Ardith M. Harris, by a statutory warranty deed dated November 13, 1963, recorded on
December 28,1967 in Deed Book 167, Page 686 of Columbia County, Oregon. lt is noted
that the Claimant's husband, Jack D. Sherer, released interest in the property on the date
of his death, December 29,2004, therefore leaving full interest in the property to the
Claimant, Jeanne B. Sherer.

B. LAND USE REGULATIONS IN EFFECT AT THE TIME OF ACQUISITION
The property was unzoned when the Claimant acquired a property interest in 1967 and there were no
minimum lot size requirements for division of the property.

C. LAND USE REGULATION(S) APPLICABLE TO SUBJECT PROPERTY ALLEGED TO HAVE
REDUCED FAIR MARKET VALUE/EFFECTIVE DATES/CLAIMANT ELIGIBILITY
CCZO Forest Agriculture (FA-19) Regulations as follows: t4
Section 407.1 Standards - requiring a minimum lot or parcel size of,W acres.
Enacted in July 1984.

D. CLAIMANT'S ELIGIBILITY FOR FURTHER REVIEW
The Claimant acquired an interest in the property before CCZO Section 407.1 became effective and
therefore the Claimant may be ellgible for compensation and/or waiver of the cited regulation under
Measure 37.

E. STATEMENT AS TO HOW THE REGULATIONS RESTRICT USE
The Claimant states that she cannot divide their property as proposed due to CCZO Section 407.1.
Staff finds that the cited regulation restricts the use of the property by preventing the division of the
property into 2.0 acre parcels.

, F. EVIDENCE OF REDUCED FAIR MARKET VALUE
1. Value of the Property As Regulated.
To document the "as is" value of the 47.33 acre property, the Claimant submitted a 2005 County
property tax statement indicating an assessed value for the land of $75,180 and assessed value of the
structure of $140,500 for a total assessed value of $174,230.

2. Value of Property Not Subject To Cited Regulations.
A Comparative Market Analyses prepared by Jeff Yarbor of Century 21 Elite Reality, lnc. was submitted
indicating a "suggested price" of $135,000 based on sale prices of three vacant 2 acre residentially
zoned parcels.

3. Alleged Loss of Fair Market Value:
The Claimant did not state how she arrived at the alleged loss in value of $2,700,000. Staff understands
that the Claimant is assuming that potentialdivision of the 47.33 acre property into 20 2-acre lots priced
at $135,000 each will result in a value of 2,700,000. The market analysis did not take into account any
differences in the availability of services, development costs or other locational factors between the
subject property and properties compared in arriving at the value of an undeveloped 2 acre lot nor did
the Claimant explain how she arrived at the alleged loss in fair market value using "as is" value and the
value of the property if the cited regulation was not applied. Staff finds that whereas the enactment of
the minimum lot size regulations in the FA-19 zone may have resulted in the reduction in fair market
value of the property, the specific compensable amount of fair market value has not been adequately
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demonstrated by the Claimant

G. COMPENSATION DEMANDED
$2,700,000

(3) Subsection (1) of this act shall not apply to land use regulations:
(A) Restricting or prohibiting activities commonly and historically recognized as public nuisances
under common law, This subsection shall be construed narrowly in favor of a finding of
compensation under this act;
(B) Restricting or prohibiting activities for the protection of public health and safety, such as fire
and building codes, health and sanitation regulations, solid or hazardous waste regulations, and
pollution control regulations ;

(G) To the extent the land use regulation is required to comply with federal law;
(D) Restricting or prohibiting the use of a property for the purpose of selling pornography or
performing nude dancing. Nothing in this subsection, however, is intended to affect or alter rights
provided by the Oregon or United States Gonstitutions; or
(E) Enacted prior to the date of acquisition of the property by the owner or a family member of the
owner who owned the subject property prior to acquisition or inheritance by the owner,
whichever occurred first.

CCZO Section 407.1 does not qualify for any of the exclusions listed

(4) Just compensation under subsection (1) of this act shall be due the owner of the property if
, the land use regulation continues to be enforced against the property 180 days after the owner
of the property makes written demand for compensation under this section to the public entity
enacting or enforcing the land use regulation.

Should the Board determine that the that the Claimant has demonstrated a reduction in fair market value
of the property due to the cited regulation, the Board may pay compensation in the amount of the
reduction in fair market value caused by said regulation or in lieu of compensation, modify, remove, or
not apply the FA-19 minimum lot size regulations

(5) For claims arising from land use regulations enacted prior to the effective date of this act,
written demand for compensation under subsection (4) shall be made within two years of the
effective date of this act, or the date the public entity applies the land use regulation as an
approval criteria to an application submitted by the owner of the property, whichever is later. For
claims arising from land use regulations enacted after the effective date of this act, written
demand for compensation under subsection (4) shall be made within two years of the enactment
of the land use regulation, or the date the owner of the property submits a land use application
in which the land use regulation is an approval criteria, whichever is later.

The subject claim arises from the minimum lot size provisions of FA-19 zoning regulation which was
enacted in 1984, prior to the effective date of Measure 37 on December 2,2004. The subject claim was
filed on May 31, 2005 which is within two years of the effective date of Measure 37.
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(8) Notwithstanding any other state statute or the availability of funds under subsection (10) of
this act, in lieu of payment of just compensation under this act, the governing body responsible
for enacting the land use regulation may modify, remove, or not to apply the land use regulation
or land use regulations to allow the owner to use the property for a use permitted at the time the
owner acquired the property.

lf the Board finds that the cited regulation has reduced the value of the property, the Board should
authorize payment of just compensation in the amount of the reduction in fair market value. Or, in lieu
of such compensation, the Board should not apply Section 407.1 CCZO Forest Agriculture (FA-19)
minimum lot size regulation

STAFF RECOMMENDATION

Based on the above findings, it is Staff's opinion that the applicant has met the threshold requirements
for proving a Measure 37 claim.

The following table summarizes staff findings concerning the land use regulations cited by the Claimant
as a basis for their claim. ln order to meet the requirements of Measure 37 lor a valid claim the cited land
use regulation must be found to restrict use, reduce fair market value, and not be one of the land use
regulations exempted from Measure 37. The highlighted regulations below have been found to meet
these requirements of a valid Measure 37 claim.

Staff recommends the Board of County Commissioners take action to determine the amount, if any, by
which the cited regulation reduced the value of the Claimant's property, and act accordingly to pay just
compensation in that amount, or, in the alternative, to not apply CCZO Section 407.1.
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ATTACHMENT 2

}t'-' .. ^,..1 i$r,--;...:-i'ei * * .",?;. |.

' :':: ::',e t *' #.l?prr' r'

.t.('

ot Sout$btt
f.tuit.f, lLtt ri

d frlO lo'

edr ItiT ,rn6t*i'

ai"ot t'

iY;* '*fri :'

$: '.1

l

g(

Eiuti



,a
a

: i:'-..'.

.':a
,l

t
t,.'

rLqtr* 0tt*
.t

ge'Y/ %
;/;14.jtrj.i

0'a

't 4

.o

?.
t

l


